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COMMERCIAL & RESIDENTIAL REAL ESTATE

Black mold judgment reduced: It doesn’t pay to act in ‘bad faith’

A legal case related to mold — a word that
sends chills down the spines of thosein thereal
estate industry — brings someinteresting insur-
anceissuesto light.

In June 2001, a Travis
County jury handed out one
of the largest verdicts in the
“moldwars’: amost $33 mil-
lionin damagesin connection
witharesidentid clamagainst
Farmers Insurance Co. for
breach of the duty of good
faith and fair dealing, viola-

or

INSURANCE

tions of the Texas Insurance

Code and Deceptive Trade

PracticesAct, fraud and other JAMES L.
CORNELL

legal claims.

Understandably, this ver-
dict made headlines across the country. On
Dec.19, 2002, the Third Court of Appeals re-
versed some of the claimsinAllison v. Farmers
Insurance Exchange and reduced the damagesto
just over $4 million. Although the caseisknown
for its large “mold verdict,” it has important
insurance claims-handling implicationsaswell.

Asbusiness owners and risk managers across
the state already know, in recent years, therights
of policyholders have been under continued
attack. Policyholdersare not just individual con-
sumers— they include every form of businessin
Texas. Business policyholders pay substantial
dollarsin premiumsannually. Many of themfind
that, when they have aclaim and they need their
insurance, theinsurance company denies cover-
age or forces them to go through expensive and
protracted litigation to claim the benefitsfor which
they have paid premiums.

Thefactsof theAllison case are complicated,
but in sum, Allison and hiswife, MelindaBallard,
claimed that the carrier:

* Delayed in paying their homeownersclaims,
whichincluded claimsfor numerousleaksover a
period of time.

* Engaged in afraudulent investigation.

* Procured fraudulent repair and remediation bids.

* Made misrepresentationsin connection with
the homeowner policy.

* Used an appraisal processasatacticto delay
payment of theclaims.

While the claim was being investigated and
adjusted, and the appraisal went forward, a
form of black mold, stachybotrys, infested the
house and drove Allison and hisfamily out of
theresidence.

Allison claimed cognitive impairment as a
result of exposureto themold. Thejury rendered
averdict for over $4 million in actual damages,
$5 million for Ballard’smental anguish, $12 mil-
lionin punitive damages, and attorneys' fees. On
appeal, the mental anguish and punitive damages
werereversed, but the actual damages affirmed.

The appellate court upheld the finding that
the carrier had engaged in “bad faith” claims
handling. A carrier breaches its common law
and statutory duty of good faithwhen it delays
or denies payment of aclaim after
theinsurer’s“liability hasbecome
reasonably clear.” Liability for
payment of aclaim isreasonably
clear when it is no longer debat-
able. In this case, the jury found
that the carrier delayed payment
of the claim after its adjuster
admitted that she had sufficient
information to realize that liabil-
ity was reasonably clear.

Many business policyholders
and risk managers are not aware
that Texas has a Prompt Payment of ClaimsAct.
Thisisapowerful statutethat requirescarriersto
meet certain specific deadlines in acknowledg-
ing, handling and paying aninsuranceclaim. Fail-
ure to meet the statutory guidelines subjectsthe
carrier to penatiesand attorneys' fees. InAllison,
thejury found that the carrier violated the Texas
Prompt Payment of ClaimsAct, and thisfinding
was upheld.

In order to recover mental anguish and puni-
tive damages, Allison had to prove that the
carrier “knowingly” committed deceptive actsor
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practices. “Knowingly” means* actual awareness
of thefalsity, unfairness or deception of the con-
ductin question.” After reviewing therecord, the
appellate court found that there was no evidence
to support this finding. Therefore, these
damages were thrown out.

Many property coverage policies contain an
appraisal provision. Thisprovidesanonjudicial
mechanism for resolving adisputed | oss.

Many view this process as“ pro-carrier.” The
appraisal provisiontypically allowseach party to
designate an appraiser and then the two apprais-
ers appoint an “umpire.” In this case, Allison
claimed that the appraisal award wasfraudulently
obtained. The court of appeal rejected thisclaim.

Significantly, although the court upheld the
appraisal award, it also held that the award for
bad faith stood. The court found that the dam-
ages were not limited to the appraisal award
because the claim for breach of duty of good
faith is beyond the insurance
policy. It isextra-contractual.

For the business policyholder
this case offers several lessons:

* First, the duty of good faith
will beenforced. A carrier will not
be allowed to delay or deny pay-
ment after liability is reasonably
Clear.

* Second, carriers must com-
ply with the Prompt Payment of
ClaimsAct. Every business poli-
cyholder and risk manager should
become familiar with this statute and avail him-
self of its benefits. This statute requires the
carrier to meet specific deadlines in the
handling of the claim.

* Finally, the claimfor breach of duty of good
faith survivesthe appraisal process. Those dam-
ages are not trumped by the appraisal.
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