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A GENERAL LIABILITY POLICY PROVIDES A CORPO- 
ration with two important benefits: indemnifica-
tion (payment of covered claims) and defense of 
claims. These benefits are separate and indepen-
dent. If a business faces a suit asserting multiple 
claims and the policy potentially covers at least 
one of the claims, the insurance carrier is obligated 
to defend all of the claims — the ones that might 
be covered as well as the ones that might not be. 
Executives need to be familiar with certain basic 
insurance concepts so that 
they can ensure the best 
possible defense of their 
businesses.
 Occurrence policies: 
Most liability policies are 
triggered by an occur-
rence. That is, the policy 
provides coverage and de-
fense for accidents that occur during the term of 
the policy, no matter when the policyholder even-
tually brings the claim.
 In a typical general liability policy, there is no 

monetary limit on the 
insurance company’s 
obligation to pay for a 
legal defense. In addi-

tion, unlike most claims-
made policies — such as 
director-and-officer liability 
policies — the cost of the 
defense does not diminish or 
erode the policy limits.
     Notice: It is important for 
the exec’s business to give 
timely notice of a claim to 
the carrier. Most policies re-
quire giving notice promptly 
or “as soon as practicable.”

   If the business does not give timely notice, the 
carrier may claim that the notice was late and deny 
coverage. However, the carrier must prove that the 
allegedly late notice prejudiced the carrier in some 
material manner — a very high burden.
 Another reason to notify the carrier promptly: 
Any attorneys’ fees that the business incurs before 
tendering the defense of the claim to the carrier 
are typically not covered. Only post-tender de-
fense costs are covered in typical situations.

 Reservation of Rights: Frequently, once it re-
ceives notice, the carrier issues a reservation of 
rights. A reservation of rights is a letter that says 
that the carrier is going to provide a conditional 
defense, but it is reserving its rights to later deny 
coverage after further investigation or trial. The 
carrier must explain in the reservation all of the 
potential exclusions or conditions known by the 
carrier at the time of the reservation upon which 
the carrier might deny coverage. If it does not, and 
there is prejudice to the policyholder, a court could 
find that the carrier waived its coverage defenses. 
 Selection of counsel: A policy typically states that 
the carrier “has the right and the duty” to defend. 
This contractual duty to defend generally includes 
the right to select and retain counsel. This usually 
means that, when a business notifies the carrier of 
a loss, the carrier assigns the defense of the claim 
to a panel or approved counsel. Panel counsel are 
firms retained by the carrier who frequently have 
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an established, on-going relationship with and meet 
certain criteria of the carrier.
 On the other hand, however, the business may 
have an established relationship with a firm that the 
execs trust and that knows the execs’ business. Un-
derstandably, for many reasons, the execs may want 
that firm to defend the claim.
 If the carrier issues a reservation of rights, and if 
the reservation goes to the heart of the coverage is-
sues, then Texas law says that a potential conflict exists 
between the carrier and your company. The carrier’s 
panel counsel could theoretically steer the develop-
ment of the underlying liability facts in such a manner 
that would avoid coverage. In that situation, Texas law 
says that the insured business can retain its own coun-
sel and then require the carrier to pay the fees.
 Many litigation-savvy, Fortune 500 corporate cli-
ents are not aware of their right to select and retain 
their own defense counsel, at the expense of their in-
surance carrier. It is a right that Texas law provides, in 
certain circumstances, and may be critical to defense 
of the claim.

CHECKLIST
 How can execs exercise their businesses’ rights to 
select and retain their own chosen counsel?
 • Provide timely notice of the claim to the carrier.

 • Require the carrier to respond and provide its 
coverage analysis, including any reservation of rights, 
promptly.
 • Send the reservation of rights letter to an insur-
ance lawyer, called coverage counsel, for evaluation.
 • If the reservation of rights goes to the heart of 
the coverage — that is, the same facts needed to prove 
liability are needed to prove coverage — then a po-
tential conflict exists between the insurance company 
and the execs’ business.
 • Have coverage counsel write the insurance car-
rier and demand that the carrier retain counsel of the 
execs’ choice and pay that lawyer’s reasonable fees and 
expenses.
 Why is this important? Execs may have an es-
tablished relationship with counsel who knows their 
business and has represented it in the past. In addi-
tion, the carrier’s panel counsel may be in a difficult 
position. They may have an established, ongoing rela-
tionship with the carrier and may want additional fu-
ture work from the carrier. While many panel counsel 
are aggressive, ethical and focused on the needs of the 
true client — the insured — the law recognizes that 
there may be a theoretical conflict of interest or di-
vided loyalties. It protects the policyholder by giving 
the policyholder the right to retain its own counsel at 
the expense of the carrier.  ELA
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